INTRODUCTION
In April 2011, the Supreme Court issued its decision in AT&T v. Concepcion, a case challenging California's rules for unconscionability in class-action waivers.
1 At the time many viewed the decision as the death knell for consumer class actions.
2 However, a reexamination of the opinions in the case, particularly the relationship between Justice Thomas's concurrence 3 and Justice Scalia's majority opinion raises interesting questions about what, if any, precedential value the Concepcion decision carries.
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1. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011 . 2. Ashby Jones, After AT&T Ruling, Should We Say Goodbye to Consumer Class Actions? WALL ST. J. LAW BLOG (Apr. 27, 2011, 12:36 PM) , http://blogs.wsj.com/law/2011/04/27/afteratt-ruling-should-we-say-goodbye-to-consumer-class-actions/.
3. Although the term "concurrence" is no doubt familiar to the readers of this article, out of thoroughness we note that a simple or regular concurrence arises when a judge joins the decision of the court but feels the need to write separately for some reason. A regular concurrence often tries to limit the court's holding to the facts presented or to expand the majority opinion by expounding on the reasoning leading to the majority conclusion. See PAMELA C. CORLEY, CONCURRING OPINION WRITING ON THE U.S. SUPREME COURT 10-12 (2010) (showing analysis of the different purposes served by concurrences); Laura Krugman Ray, The Justices Write Separately: Uses of the Concurrence by the Rehnquist Court, 23 U.C. DAVIS L. REV. 777, 780 (1990) . Special concurrences or concurrences in judgment arise when a judge agrees with the majority's result but not the reasoning in the majority opinion. The concurrence in judgment may be considered a throwback to the practice of seriatim opinions. These concurrences in a judgment are usually viewed as not having precedential value because they lack the requisite votes to create a majority opinion. See Note, Plurality Decisions and Judicial Decisionmaking, 94 HARV. L. REV. 1127 , 1131 (1981 .
In Concepcion, by a vote of 5-4, the majority found that California state law was pre-empted by the Federal Arbitration Act (FAA) 4 . Writing for the majority, Justice Scalia concluded that because the Discover Bank rule 5 stood as an obstacle to the full purposes and objectives of Congress in passing the FAA, it was pre-empted by Federal law. 6 Justice Thomas provided the fifth vote for the majority but wrote separately. 7 In his carefully considered 8 concurrence Justice Thomas not only lays out a rationale far removed from that of the putative majority, he specifically restates his adherence to his long held view that the Court's entire body of "purposes and objectives" pre-emption jurisprudence is inherently flawed. 9 Since the "majority opinion" relies so heavily on the purposes and objectives doctrine 10 , Justice Thomas's rejection of that doctrine raises the question of whether a single rationale for the majority can be found. If there is no single majority rationale, the question is raised whether is Concepcion in fact a plurality decision? Furthermore, if Concepcion is a plurality decision can it be rehabilitated to find a majority holding? In Marks v. United States, the Supreme Court established a test for determining what the holding of a court is when the votes are splintered. " [W] hen a fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five Justices, 'the holding of the Court may be viewed as that position taken by those Members who concurred in the judgments on the narrowest grounds."
11 However, it is unclear what holding is established when there are no narrowest grounds, no single rationale, and no commonality between a "majority" opinion and a regular concurrence. This 4. Concepcion, 131 S. Ct. at 1753. 5. See infra note 36. 6. Concepcion, 131 S. Ct. at 1753. 7. Id. (Thomas, J., concurring). 8. This article takes issue with the precedential value of Concepcion because of the Thomas opinion. This should not be interpreted as a criticism of the reasoning Justice Thomas employs. With respect to the opinions in Concepcion, Justice Thomas's has been the subject of some praise, in contrast to the opinions of Justice Scalia for the "majority" and Justice Breyer, writing for the dissenters. See Lawrence A. Cunningham, Rhetoric versus Reality in Arbitration Jurisprudence: How the Supreme Court Flaunts and Flunks Contracts, 75 LAW & CONTEMP. PROBS. 129, 144-45 (2012) ("Only Justice Thomas, as usual, offered any serious effort to engage in contract-law discussion and analysis. He struggled to map the statute onto the law of contracts. He took the statutory text literally, though, treating the word 'revocation' in its savings clause to recognize only those defenses to arbitration agreements that affect the making of a contract rather than its enforceability or validity. This enabled him to concur. Though flawed, it is a far better ground than the majority offered because it is faithful to contracts and contract law.").
9. See Wyeth v. Levine, 555 U.S. 555, 583 (2009) (Thomas, J., concurring) ("I cannot join the majority's implicit endorsement of far-reaching implied pre-emption doctrines. In particular, I have become increasingly skeptical of this Court's 'purposes and objectives' pre-emption jurisprudence. Under this approach, the Court routinely invalidates state laws based on perceived conflicts with broad federal policy objectives, legislative history, or generalized notions of congressional purposes that are not embodied within the text of federal law. Because implied preemption doctrines wander far from the statutory text are inconsistent with the Constitution . . .").
10. Concepcion, 131 S. Ct. at 1753. 11. Marks v. United States, 430 U.S. 188, 193 (1977) (citing Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976) 
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article posits that because Justice Thomas explicitly rejects the rationale of the Scalia opinion, the two opinions share no common ground and therefore there is no majority rule. If there is no majority rule, under Hertz v. Woodman, the case is not binding precedent in any court. 12 Put simply it appears that Concepcion provides a result without a rule. The purpose of this article is to explore what if any precedential value can be derived when the deciding vote is accompanied by an opinion so at odds with the rationale of the majority.
This article is divided into three parts. The first part is a detailed examination of both Justice Scalia's and Justice Thomas's opinions in Concepcion. It includes a brief history of the Federal Arbitration Act to provide context to the AT&T v. Concepcion case. In exploring Justice Thomas's concurring opinion, the article will focus on to what degree the opinion conflicts with that of the majority and attempt to determine if a single ratio decidendi can be found in the two opinions. 13 The second part offers a short history of precedent and stare decisis with a focus on how precedential value is determined. Finally, in part three of the article we compare and contrast Concepcion to other Supreme Court cases that were ostensibly majority opinions (5-4 votes with a regular concurrence) that have come to be considered plurality opinions by many courts and commentators. We also explain some of the problems with interpreting Concepcion as an opinion with a majority rule.
II. AT&T v. CONCEPCION AND THE FEDERAL ARBITRATION ACT
Like many high profile cases, Concepcion's origins lay in a relatively humble transaction -here, a consumer cell phone contract. In February 2002, Vincent and Liza Concepcion entered into a Wireless Service Agreement (WSA) with AT&T Mobility LLC (AT&T) for cellular phone service and the purchase of new cell phones.
14 The Concepcions received the cell phones without charge because they agreed to a two-year contract term with AT&T. 15 However, the Concepcions were charged $30.22 in sales tax for the two phones, and this was based on a tax rate of 7.75% and the full retail value of 12. Hertz v. Woodman, 218 U.S. 205, 213-14 (1910 1269, 1271 (2012) . Justice Thomas's opinion is slightly narrower than Justice Scalia's majority, so the majority opinion should be read as being informed by the reasoning of the Thomas opinion. To do otherwise is to ignore the separately expressed views of one-fifth of the Court's majority. . . . In analyzing Justice Scalia and Justice Thomas's opinions, the reader can discern that the FAA, as applied in Concepcion, requires an individualized examination of the arbitration provision at issue because a state-law defense is preempted only when the defense 'stand [s] as an obstacle to the accomplishment of the FAA's objectives. 14. Laster v. AT&T Mobility, LLC, 584 F.3d 849, 852 (9th Cir. 2009 the phones. 16 The WSA that the Concepcions agreed to when receiving the phones required any disputes to be submitted to arbitration and included a class-action waiver requiring disputes be handled on an individual basis. 17 The WSA authorized AT&T to make unilateral amendments, which it did to the arbitration provision on several occasions.
The Concepcions filed a complaint in the United States District Court for the Southern District of California, in March 2006, alleging the practice of charging sales tax on a cell phone advertised as "free" was fraudulent.
18 In September of the same year, the district court consolidated the Concepcions' case with a putative class action addressing the same issues.
19 Late in 2006, AT&T revised the WSA's arbitration agreement to add a new premium payment clause. Under the terms of the premium payment clause, AT&T agreed to pay a customer $7,500 if the arbitrator issues an award in favor of a California customer that was greater than AT&T's last written settlement offer made before the arbitrator was selected.
In March 2008, AT&T filed a motion to compel the Concepcions to submit their claims to individual arbitration under the revised arbitration agreement. 20 The District Court denied the motion, holding that the class waiver provision of the arbitration agreement is unconscionable under California law and that the FAA does not preempt California's unconscionability law.
21 AT&T appealed to the Ninth Circuit Court of Appeals. 22 In affirming the District Court's decision, the Ninth Circuit found that the provision unconscionable under California law as announced in Discover Bank v. Superior Court. 23 It also held the FAA did not preempt the Discover Bank rule because it was simply "a refinement of the unconscionability analysis applicable to contracts generally in California." 24 AT&T appealed to the U.S. Supreme Court and certiorari was granted.
25
The Supreme Court in a 5-4 decision reversed the Ninth Circuit.
26 Justice Scalia authored the putative majority opinion ("the Scalia opinion") finding California's Discover Bank rule served to frustrate the full purposes and objectives of Congress and thus was preempted by the FAA. 
A. The Scalia Opinion
The putative majority opinion authored by Justice Scalia deals almost exclusively with the question of whether California's Discover Bank rule in particular, and state law tests for unconscionability in general, run counter to the purposes and objectives of the FAA. Writing for the majority Justice Scalia's opinion focuses on the legislative history and intent 28 of the FAA and quickly concludes that the Discover Bank rule interferes with the purposes and objectives of the FAA and thus is implicitly preempted by the Act. 29 . Justice Scalia begins his opinion by exploring the limitations of the FAA's savings clause in Section 2. The savings clause of Section 2 states that, "[a] written provision . . . to settle by arbitration a controversy thereafter arising out of such contract or transaction . . . shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract."
30 This provision has previously been interpreted to mean that the defenses of fraud, duress, and unconscionability are available to litigants seeking to avoid arbitration. 31 While Section 2's savings clause may save some state laws from preemption, the Court has found that Section 2 still embodies the FAA's principle of a "liberal federal policy favoring arbitration" 32 and the "fundamental principle that arbitration is a matter of contract." 33 Therefore, it has been established that Section 2 cannot and will not preserve state-law rules that "apply only to arbitration," . . . "derive their meaning from the fact that an agreement to arbitrate is at issue" or interfere with the fundamental attributes of arbitration. 34 The question then is whether Section 2 saves the Discover Bank rule from preemption. majority opinion in Hines, made clear that " [w] hen the national government by treaty or statute has established rules and regulations. . . the treaty or statute is the supreme law of the land. No state can add to or take from the force and effect of such treaty or statute." Black went on to declare that "[the Court's] primary function is to determine whether, under the circumstances of this particular case, [a state law] stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress."
28. Scalia has previously been critical of the use of legislative histories and legislative intent. See, e.g., Conroy v. Aniskoff, 507 U.S. 511, 519 (1993) (Scalia, J., concurring) (declaring the use of legislative histories "undermines the clarity of law. . ."); Edwards v. Aguillard, 482 U.S. 578, 636-37 (1987) ("For while it is possible to discern the objective 'purpose' of a statute (i.e., the public good at which its provisions appear to be directed), or even the formal motivation for a statute where that is explicitly set forth (as it was, to no avail, here), discerning the subjective motivation of those enacting the statute is, to be honest, almost always an impossible task. The number of possible motivations, to begin with, is not binary, or indeed even finite.").
29. West, Inc. v. Jackson, 130 S. Ct. 2772 , 2776 (2010 California's Discover Bank rule originated from the case of Discover Bank v. Superior Court. 35 In Discover Bank, the California Supreme Court applied the provisions of the California code to conclude that when classaction waivers are "found in adhesion contracts and the disputes predictably involve small amounts of damages, and when it is alleged that the party with the superior bargaining power has carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of money" they are unconscionable and void. 36 The California Civil Code allows courts to refuse to enforce any contract found "to have been unconscionable at the time it was made," or the court may "limit the application of any unconscionable clause." 37 As interpreted, "California's unconscionability doctrine contains both a substantive and procedural aspect . . . in order to be satisfied one must show 'oppression' or 'surprise' due to unequal bargaining power, the latter on 'overly harsh' or 'one-sided' results."
38 Thus, the California Supreme Court concluded that exculpatory contracts violate California public policy and as such are void as a matter of law.
39
Scalia noted that when the court is confronted with rules that prohibit arbitration or demand procedures incompatible with the FAA, they cannot be saved by Section 2 and are clearly preempted. 40 However, facially neutral rules like the Discover Bank rule present a more difficult issue.
41
As articulated by the California Courts, the Discover Bank rule applied to all contracts, not just arbitration agreements. 42 However, it was argued that its application was such as to disfavors arbitration; so, the question then is whether the Discover Bank rule frustrates the accomplishment of the FAA's objectives.
To divine the answer, Justice Scalia first identifies several of the purposes and objectives of the FAA that he finds relevant. Based on the case law, he concluded the principal purpose of the FAA is to make sure "that arbitration agreements are enforced according to their terms."
43 Scalia notes that the 35. Discover Bank v. Superior Court, 113 P.3d 1100 (Cal. 2005 . In Discover Bank, the plaintiff alleged that Discover Bank represented to cardholders that late fees would not be assessed if payment was received by a certain date when in reality late fees were assessed if payments were not received by 1:00 p.m. of that date. The damages on an individual basis were small but large in aggregate.
36. Id. at 1110. 37. Concepcion, 131 S. Ct. at 1746 (citing CAL. CIV. CODE § 1670.5(a) (West 1979) Court has found that parties to arbitration agreements may limit the issues subject to arbitration, set the rules for arbitration, and choose who will arbitrate the dispute. 44 And that arbitration by its very nature, allows the parties to tailor the process to the type of dispute. 45 However, class-wide arbitration, Scalia argues, sacrifices the principal advantage of arbitration. 46 Citing Stolt-Nielson, Scalia notes that "changes brought about by the shift from bilateral to class arbitration" were "fundamental." 47 Scalia bases his conclusion that class arbitration frustrates speedy resolution of claims on three grounds.
First, class arbitration "makes the process slower, more costly, and more likely to generate procedural morass than final judgment." 48 For support, Scalia turns to statistics from the American Arbitration Association (AAA) which found of 283 class arbitration claims, 121 remained active, 162 had been settled, withdrawn, or dismissed, and none had resulted in a final award on the merits. 49 Scalia also notes numerous statistics showing the benefits of bilateral arbitration over class arbitration, mostly due to the increased amount of pretrial work and time required for class arbitration.
50
Secondly, Scalia claims that the procedures for class arbitration are too formal. 51 He bases this argument in large part on the fact that the AAA's class arbitration procedures mirror the class litigation procedures found in the Federal Rules of Civil Procedure. 52 Although he concedes that the parties could alter those procedures by contract.
53 Scalia reasons that due to the complexity of class-wide procedures, it was "unlikely" that Congress had intentionally left the "disposition of these procedural requirements to an arbitrator." 54 Finally, Scalia argues that class arbitration greatly increases the risks to defendants. 55 For instance, the informal procedures associated with arbitration make it more likely that mistakes will go uncorrected. 56 With the large sums associated with class claims, Scalia concludes the risk of uncorrected error arbitration as "a matter of consent, not coercion," and noted that "the parties are generally free to structure their arbitration agreements as they see fit." However, because the Concepcion case deals with a consumer contract of adhesion, there is no opportunity to "structure" the arbitration agreement.
44 Scalia concludes that while the Discover Bank rule does not require class arbitration, the fact that it allows consumers to elect class arbitration after the fact -when they are forbidden by the arbitration agreement to do so -runs counter to the FAA's purpose. 58 Scalia notes that the Discover Bank rule's three prongs were not a sufficient check on the rule's scope 59 and that a requirement to arbitrate in class-actions would "makes the process slower, more costly, and more likely to generate procedural morass than final judgment."
60
Examined as a whole, it is clear that Justice Scalia's opinion rests entirely on the purposes and objectives of the FAA. It is curious that Justice Thomas, who had previously denounced the Court's purposes and objectives implied preemption jurisprudence, reluctantly joined the "majority" opinion to "to give lower courts guidance from a majority of the Court."
61 Most importantly, although Thomas "joined" the majority, his concurrence rejects every part of Scalia's rationale.
B. The Thomas Opinion
In contrast to the Scalia opinion, Justice Thomas's concurring opinion forgoes attempting to divine the purposes and objectives of the FAA. Instead, Thomas comes to the same result based upon a textual analysis of the FAA. 201, 204 (2012) ("Indeed, the flexibility inherent in arbitration is precisely what makes Stolt-Nielsen's conclusion that class arbitration 'changes the nature of arbitration' so troubling, since the statement is based on the unspoken premise that the nature of arbitration is something that can be both defined and universally agreed upon. This conclusion is particularly problematic because the jurisprudential nature of class arbitration has not been discussed with any rigor, academically or judicially."). The origins of this Court's "purposes and objectives" pre-emption jurisprudence in Hines, and its broad application in cases like Geier, illustrate that this brand of the Court's pre-emption jurisprudence facilitates freewheeling, extratextual, and broad evaluations of the "purposes and objectives" embodied within federal law. This, in turn, leads to decisions giving improperly broad pre-emptive effect to judicially manufactured policies, rather than to the statutory text enacted by Congress pursuant to the Constitution and the agency actions authorized thereby. Because such a sweeping approach to pre-emption leads to the illegitimate-and thus, unconstitutional-invalidation of state laws, I can no longer assent to a doctrine that pre-empts state laws merely because they "stan [d] as an obstacle to the accomplishment and execution of the full purposes and objectives" of federal law, Hines, 312 U.S., at 67, 61 S.Ct. 399, as perceived by this Court.
63
Having made clear his rejection of purposes and objectives preemption, Justice Thomas begins his textual analysis of the FAA by focusing on the similarity and differences in language between the clauses of Section 2.
64
Thomas noted that "Section 2 provides that "[a] written provision in . . . a contract . . . to settle by arbitration a controversy thereafter arising out of such contract . . . shall be valid, irrevocable, and enforceable." 65 However, the clause immediately following -"save upon such grounds as exist at law or in equity for the revocation of any contract" -does not mirror the language of the proceeding clause.
66 Thomas finds this important because the inclusion of the term "revocation" and the omission of the terms "invalidation" and "nonenforcement" suggest that Section 2's saving clause applies only to defenses that relate to the formation of the contract, not to general contract defenses 67 Thomas concedes that revocability, validity, and enforceability are often used interchangeably. However, he argues this ambiguity "cannot justify ignoring Congress's clear decision in §2 to repeat only one of the three concepts."
68
Continuing his analysis Thomas seeks to answer the ambiguity of Section 2's savings clause by examining the other parts of the FAA. 69 In particular, Thomas notes that Section 4 of the FAA requires that "upon being satisfied that the making of the agreement for arbitration or the failure to comply therewith is not in issue," the court must order arbitration "in accordance with 68. Id. ("…the language itself, the specific context in which that language is used, and the broader context of the statute as a whole." quoting Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997) Thomas posits that when read harmoniously Section 4's requirement for a court to be satisfied with the making of the contract indicates that Sections 2's "grounds. . .for revocation" would mean grounds related to the making of the contract.
72 Therefore under Thomas's reading, Section 2's saving clause would require an agreement to arbitrate be enforced, subject only to defenses related to the formation of the contract such as fraud, duress, or mutual mistake.
73
Having found a clear and concise rule from the FAA's text, Thomas then applies it to the Concepcions' claim. For Thomas, the only question about the Discover Bank rule is whether it relates to the making of the contract.
74
Thomas accepts that the basis of the Discover Bank rule is California's public policy. 75 However, although California public policy has determined that these exculpatory contracts should not be enforced, the fact that it is against public policy is, in and of itself, not a defense to the formation but rather the enforcement of the contract.
76 Therefore, because the Discover Bank rule is not a defense to the formation of a contract, under Thomas's textualist approach it is not a ground for revocation under the Section 2's savings clause.
77

C. The Dissenting Opinion
Although not critical to understanding the key differences between the Thomas and Scalia opinions, the dissent authored by Justice Breyer provides insight into potential weaknesses in the majority's argument. The dissent criticizes the Scalia opinion on three principles: 1) Scalia mistakenly treats the Discover Bank rule as a blanket policy against consumer class-action waivers; 2) Scalia focuses too heavily on the perceived procedural advantages of arbitration when that was not a purpose of the FAA; and 3) there is no basis for Scalia's contention that the Discover Bank rule is an obstacle to the FAA's objective because of the added complexity of class-arbitration procedures. Id. While in this case Thomas's textual approach produces the same result as Scalia's purposes and objectives preemption, it is not at all clear that this will always be the case. Thomas himself notes, "the Court's test will often lead to the same outcome as my textual interpretation" (emphasis added).
78. Id. at 1756-59. (Breyer, J., dissenting). Justice Breyer notes that the Discover Bank rule applied equally to waivers against class-action litigation as it did to waivers of classarbitration.
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Although Scalia dismissed the Discover Bank rule's three prongs as not truly limiting, the dissent finds that the Discover Bank rule, as applied in California, had not been a blanket obstacle to the enforcement of class-action waivers.
79
The dissent found cases where class-action waivers were not unconscionable under Discover Bank's unconscionability standards.
80
The dissent then notes that although Congress was aware of the potential procedural advantages of arbitration, the Court in the past cautioned against thinking that the primary objective of the FAA was to guarantee those particular procedural advantages. 81 Instead they state that the purpose of the act was to ensure arbitration agreements were treated the same in law and admiralty as other contracts.
82
Finally, the dissent criticizes the majority's analysis regarding the perceived complexity of class-arbitration procedures.
83 Justice Breyer takes note of the fact that the Discover Bank rule places the same limits on litigation and cannot be described as prejudicial against arbitration. 84 Nor does the dissent accept the majority position that individual arbitration is a fundamental attribute of the process. Instead Justice Breyer concludes that "class arbitration is consistent with the use of arbitration. It is a form of arbitration that is well known in California and followed elsewhere."
85 Justice Breyer further states that Justice Scalia, is "unlikely to be able to trace [the majority opinion's] present view to the history of the arbitration statute itself."
86 He then rejects the majority opinion's contention that the disadvantages of class-arbitration outweigh its advantages. 87 The dissent concludes that given these factors and the non-discriminatory manner in which the Discover Bank rule is applied means that the Discover Bank rule clearly falls under Section 2's "upon such grounds as exist at law or in equity for the revocation of any contract." Therefore, the FAA does not preempt California law.
88
Having examined all three opinions in Concepcion we can discern a clear pattern. The majority finds class-arbitration and the Discover Bank rule are preempted by the FAA because they interfere with the purposes and objectives of the FAA. Justice Thomas rejects the purposes and objectives rationale and believes that the Discover Bank rule is forbidden by the text of the FAA because it does not relate to the formation of the contract. that Scalia misreads the purposes and objectives of the FAA and the Discover Bank rule is consistent with the purposes and objectives of the act. In effect, the Concepcion court is equally divided on the question of whether the Discover Bank rule frustrates the purposes and objectives of the FAA, with one Justice rejecting the premise that the purposes and objectives of Congress are appropriate matters for the Court to even consider in resolving the case.
D. The Scalia and Thomas Opinions Compared
When comparing the Scalia and Thomas opinions, it becomes clear there is no single rationale that can be found in both opinions. The following chart demonstrates their differences:
Key Questions
The rule conflicts with the purposes and objectives of the FAA. Justice Thomas rejects the very idea that unconscionability could ever be the basis for invalidating an agreement to arbitrate. In his view, only those defenses that go to the formation of a contract are covered under section 2's savings clause, and they do not include unconscionability. Justices Scalia and Thomas further disagree about the appropriateness of using purposes and objectives preemption. Scalia's opinion is framed entirely around the Discover Bank rule's frustration of the purposes and objectives of the FAA.
89 Thomas continues to reject the Court's whole body of purposes and objectives preemption jurisprudence and instead opts of a textual interpretation of the FAA. Thomas's textual approach stands in stark contrast to Scalia's purposes and objectives divination. The two opinions share the same result but their paths share no commonality. Thomas focuses exclusively on the text of the FAA and the canons of statutory interpretation. Scalia relies on modern FAA precedent and his interpretation of the Congress's purposes and objectives in adopting the FAA. Both Scalia, via the purposes and objectives preemption, and Thomas, via textualism, come to a common conclusion, California's Discover Bank rule runs counter to the FAA. However, while they reach the same result, there appears to be no common rationale.
Although Thomas technically joins the majority, that, in and of itself, does not create a majority rationale. 91 Instead, he expressly rejects the majority's reasoning. 92 It is this lack of a common rationale that spurs this inquiry and raises question about the future influence of Concepcion on FAA jurisprudence. By allegedly joining the majority opinion but writing a contradictory concurring opinion Justice Thomas has created additional confusion, not guidance for the lower courts. Although there is a great body of scholarly work on the FAA, this article will quickly review the history of the adoption of the FAA, the most important cases in FAA jurisprudence, and why the Concepcion case was so closely watched.
E. The Federal Arbitration Act: From Modest Procedural Statute to Preemption Juggernaut
The FAA was passed in 1925, after a five-year campaign by Julius Cohen and Charles Bernheimer, to promote arbitration and seek a federal law to enforce arbitration agreements in interstate and foreign commerce and admiralty. 93 Prior to its passage, arbitration agreements were often ignored, and in cases of breach nominal damages awarded. This was especially a problem in courts sitting in admiralty that traditionally lacked the authority to To rectify this problem the FAA was presented as a procedural tool to allow federal courts to enforce these arbitration agreements.
The text of the original FAA statute was drafted by Cohen based largely on the New York arbitration statute. 96 In campaigning for the passage of the FAA, Cohen asserted that the statute would address long delays caused by congested courts and excessive motion practice, the expense of litigation, and that the FAA would lead to more just outcomes than the litigation process. Cone entered into a contract with Mercury Construction for construction of additions to the hospital building. Contract disputes were to be initially referred to the architect who was hired to design and oversee the construction project. Disputes decided by the architect or not decided within a specified time could be submitted to binding arbitration under an arbitration clause in the contract. Subsequently, during construction, respondent submitted claims to the architect for extended overhead or increase in construction costs due to petitioner's delay or inaction. But the claims were not resolved, and petitioner refused to pay them. Cone then filed an action in a North Carolina state court against respondent and the architect, seeking a declaratory judgment that there was no right to arbitration, that petitioner was not liable to respondent, and that, if it was liable it would be entitled to indemnity from the architect. A few days later, Cone obtained an ex parte injunction from the state court forbidding respondent to take any steps toward arbitration, but when Mercury objected, the stay was dissolved. Mercury then filed a diversity of citizenship action in Federal District Court, seeking an order compelling arbitration under § 4 of the United States Arbitration Act. The District Court stayed the action pending resolution of the state court suit because the two suits involved the identical issue of the arbitrability of Mercury's claims. The Court of Appeals, holding that it had jurisdiction under 28 U.S.C. § 1291, reversed the District Court's stay order, and remanded the case with instructions to enter an order to arbitrate. The Supreme Court concluded the District Court abused its discretion in granting the stay and upheld the decision of the Court of Appeals.
107 With unconscionability often seen as the last state law based defense to arbitration agreements, understanding the precedent set by Concepcion becomes even more critical. Therefore, we must examine what makes historically makes precedent and what courts should do when there is no common rationale.
III. THE MAKING OF RULES OF LAW AND PRECEDENT IN THE AMERICAN LEGAL TRADITION
In order to properly understand our modern notion of precedent we must first examine the historical foundations on which the modern notions of precedent are based. We can then examine the competing theories of ratio decidendi and case holdings. In this section we will begin with an examination of precedent in English Common Law. Then there we will chart the transition from seriatim opinions to the opinion of the court. Finally there will be an exploration of competing theories of precedent and ratio decidendi.
A. English Common Law and the Preference for Seriatim Opinions
It is well known that the American notion of precedent and case law were borrowed from the common law of England. 114 For hundreds of years the English legal tradition was based around oral opinions delivered from the bench by the individual judges seriatim without conference or consultation. (2011), seriously curtails the use of the unconscionability doctrine to strike down arbitration agreements containing class action waivers.").
114. Peter M. Tiersman, The Textualization of Precedent, 82 NOTRE DAME L. REV. 1187 REV. , 1225 REV. (2007 . While there have traditionally been two major sources of law, statutes and court decisions, it has been noted that in the United States the common law has become more textual and "statute like" over the last one hundred years.
115 117 Because individual cases may be recorded by more than one attorney this system resulted in multiple and often conflicting reports.
118 These reports although unedited and unabridged form became the source material for many attorneys and judges, but they did not present a coherent picture of the law. 119 The first abridgments appeared in the fifteenth century but the quality varied widely and systematic court reports did not appear until Edward Coke issued his case notes in 1609.
120
The expansion of trade in commerce in the early 18 th century also presented challenges to the judicial system.
121
The law of merchants in England was unsettled and the common law courts were seen as unsuited for settling commercial disputes in a uniform manner. 122 The divergence between formal and informal law, common and commercial law, became a problem for law courts.
123
Courts were seen as overly formal and out of touch with commercial realities. 124 The fact that different courts made different rules added to this view. 125 Furthermore, decisions by different courts were not seen as binding, but merely persuasive.
126 Perhaps more importantly, interpreting past cases had become exceedingly complex due to the number courts and the number of opinions on every subject and the often highly nuanced differences between them.
127
Further complicating matters was the sheer number of courts, with over seventy "law" courts operating in London alone, with almost 800 judges.
128 Winning was not of a binary character and determining winner, losers, and precedent involved interpreting all the judges' individual opinions. 129 Mansfield's changes were an attempt to bring clarity to the law in order to bring English commercial law in line with other nations. 133 At the time, the law in England had become fragmented and Mansfield's reforms were designed to make English courts more attractive to litigants. 134 In the "opinion of the court" Mansfield found a mechanism to achieve his goals. 135 The court could now reform the common the law by speaking with a single voice settling controversies without dispute or ambiguity and provide the stability needed for commercial transactions.
136 While Mansfield's reforms were influential, they were short-lived.
137
After Mansfield retired Lord Kenyon returned to the traditional approach of seriatim opinions. 138 However, while Mansfield's reforms did not survive in England, they found fertile ground in the nascent judicial system of the United States.
139
Unsurprisingly, given the relationship between the United Kingdom and the United States, the Supreme Court early in its history mirrored the British system with each justice writing seriatim opinions when more than a memorandum was issued.
140
While this left the Court without a single controlling opinion, early critics of the court saw this disunity of opinion as a critical check on court power. 140. An examination of the early court reveals no set procedure for the issuances of opinions. In the sixty-three cases reported by Alexander Dallas between 1790-1800, the most common form were per curiam. The second most common form were individual opinions issued seriatim as in the English courts. The division between the per curiam and seriatim opinions seems to whether there was any division of opinion between the justices themselves. 
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opinions of the majority show not only a divergence of the rationale for the judgment but also what the nature of the question before the court was. Justices Jay and Cushing examined the narrow question of whether a State be sued by a citizen of another state. 144 Justice Blair took the broader view that the case presented the question whether states have to submit to the jurisdiction of the Federal government, and thus have jurisdiction over controversies between the state and citizens from another state. 145 Not to be outdone, Justice Wilson concluded the question was not only whether states had to submit to the jurisdiction of the Supreme Court but also "do the people of the United States form a nation" (emphasis in the original)?
146 Although the result in Chisholm is clear, States can be sued by non-residents, the rationale of that decision is not.
B. From Seriatim Opinions to an Opinion for the Court
After Lord Mansfield in England denounced the practice of seriatim opinions, experimentation with the form of opinions of the court began in the Americas. Chief Justice Edmond Pendleton of the Virginia Court of Appeals was the first to do away with seriatim opinions.
147 However, this change was criticized by Republican politicians and did not outlast Pendleton's term as Chief Justice. Marshall thought the issuance of individual opinions ill advised.
150 He sought to strengthen the power of the court vis-à-vis the other branches of government and believed the practice of seriatim opinions led to precedential confusion that weakened its power.
151 However, the change was controversial. Thomas Jefferson argued that seriatim opinions led to "(1) increased transparency and led to more accountability; (2) it showed that each judge had considered and understood the case; (3) it gave more or less weight to a precedent based on the vote of the judges; (4) and it allowed judges in the future to overrule bad law based on the reasoning of their predecessors." 152 Jefferson's anti-federalist view conflicted with Marshall's desire to strengthen the court. The politically charged case of Talbot v. Seeman gave Marshall the opportunity to begin the shift from seriatim opinions to an opinion of the court. At issue in Talbot was the sailing vessel Amelia. 154 The Amelia was owned by Seeman's employer a resident of Hamburg. 155 The French had seized the Amelia on the high seas and while under French control she had been captured by the U.S.S. Constitution, and brought to New York for adjudication.
156 Talbot, the captain of the Constitution, sued for salvage rights to the Amelia. 157 The district court of New York awarded Talbot a salvage award of one half the gross amount of the ship and cargo.
158 Seeman, in turn, argued that the ship was neutral and in no danger of being condemned by the French, thus no service was rendered and no salvage rights owed and appealed the judgment. 159 The Court had to determine if the seizure of the Amelia was legal and whether Talbot provided a "meritorious" service to Seeman. 160 However, these questions were [tainted] by the political environment of the day. 161 Chief Justice Marshall convinced the other judges that such politically charged case could only be adequately resolved by a single unified opinion.
162
The decision itself was an exercise in compromise. It gave a salvage award to Talbot but reduced it to one-sixth from the traditional one-half, and it allowed Seeman to deduct his costs from the award, thus a nominal victory for the Federalist. 163 However, with this decision the Court affirmed its power to decide the breadth of Congressional statutes and the role of the executive in foreign affairs. 164 Although Talbot began a new era for the Court, the unanimity Marshall sought and often achieved was not absolute, as Marshall himself dissent in several opinions and wrote one special concurrence. 
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became more frequent as his term went on, including one special concurrence by Marshall himself. 167 Although dissents grew in number, the number of concurrences remained low. However, it is in the last fifty years that the dramatic increase in the number of concurrences has created a threat to traditional American concepts of precedent. As the number of concurrences has grown, so have the number of plurality decisions. 168 Plurality decisions have increased from a low of one in 1937 to of ninety-five in 1981. 169 By the 2007-2008 term, the number of concurring opinions made up more than half the number of opinions of the Court.
170
While the number of separate opinions has increased, the desire for a unanimous authoritative opinion still exists. Chief Justice Roberts has stated that one of his top priorities was to "reduce the number of dissenting opinions issued by members of the court."
171 Roberts has also sought to reduce the number of separate opinions written by court members in order to issue an opinion of the court rather than being more concerned with a "consistency and coherency of an individual judicial record."
172 Despite Justice Roberts' desire, the number of concurrences remains historically high and shows no signs of abetting.
C. Theories of Precedent and Ratio Decidendi
Simply put, precedent is a past event that guides present or future action; in legal matters, this most often takes the form of a legal opinion. 173 John Salmond described the nature of precedent in English common law thusly: "a precedent, therefore is a judicial decision which contains in itself a principle."
174
Beyond that it is the underlying principle which forms its authoritative element is often termed the ratio decidendi. 175 Although the exact meaning and form of the ratio decidendi has been the subject of much academic debate, it remains clear that rationes do exist for the purposes of understanding precedent. 176 The decision is binding in result between the parties to the case, but it is only "the abstract ratio decidendi which has the force of law as regards the world at large." decidendi two things must concur: it must be, the first, an opinion given by a judge, and, in the second, "it must be an opinion the formation of which is necessary for the decision of a particular case; in other words, it must not be obiter dictum." 178 While there are competing theories to determine the ratio decidendi, what is clear is that there is a distinct separation between the general legal principle of the case and the concrete decision.
179 Therefore it is not the judgment or decision on a particular issue that we must concern ourselves with but how that judgment was reached. 180 It is in determining the ratio decidendi is critical to understanding the rule which stare decisis would have us take from the case.
181 It is the ratio decidendi which sets the precedent and is binding on future courts.
182 It is by following this principle that we reach the most fundamental of legal axioms that like cases should be decided alike and dissimilar cases decided differently.
183
Given the divergence of rationales in the opinions in Concepcion, it is the method of determining the ratio decidendi that concerns us. Over time, legal theorists have developed many competing theories on how to determine the ratio. However, the two main competing theories of ratio decidendi are the Goodhart material facts theory and the so-called "classical" theory.
184
Arthur Goodhart famously put forward the proposition that the ratio decidendi was a principle to be determined by the material facts of the case.
185
Professor Goodhart's construction involved first analyzing which facts were material and which were immaterial.
186
Once the material facts were determined it would then be a simple process to conclude that cases with similar material facts should be decided similarly. 187 Thus, under Goodhart's theory, if precedent indicates that the material facts A, B, and C equal X, any future case(s) in which the facts are A, B and C, the court must also reach conclusion X."
188 In cases where there are multiple opinions, the principle of the case is limited to the sum of all the facts held to be material by the various judges. However, Goodhart's position is far from universal and is followed by a minority today. Montrose defined the classical theory as "the principle of law propounded by the judge as the basis for his decision."
190 Cross and Harris refined this proposition as "the ratio decidendi of a case is the rule of law expressly or impliedly relied upon by the judge as a necessary step in reaching his conclusion."
191 It is this classical understanding of ratio decidendi that has led to the common statement "that the ratio was the principle of law which the judge considered necessary to the decision."
192 Under the classical theory the ratio decidendi of a case can be demonstrated thusly, "A driver of a motor vehicle owes no duty of care in respect of his driving to persons outside the area of potential danger which ought reasonably to have been contemplated as the result of his negligence."
193 Under the classical theory when a single member or a unanimous court issues a decision the principle is quiet easy to divine. However, when there are a proliferation of opinions and several rationes decidendi the controlling legal rationale can be more difficult to determine. 194 Thus, to become the binding legal precedent each ratio decidendi must receive the endorsement of a majority and that rationale must form a connection to the judgment by the majority.
Following either the classical or Goodhart's theories it remains clear, the ratio decidendi is created from the meeting of the minds. Either judges will agree on the facts that are material to their decision and that will form the ratio, or they will agree on a legal reasoning which will form a ratio. Absent this meeting of the minds there can be a ratio decidendi of individual opinions but there cannot be said to be a ratio decidendi of a case.
Having determined the ratio and thus the precedent courts must then have a framework to apply it to other cases. While there are several models of precedential application, the command or precedent model is the most widely accepted. The precedent model requires judges to decide cases based on their current understanding of the law. 195 To do this judges "must identify relevant sources of enacted law such as constitutional provisions, statutes, and consideration of all the ascertainable facts of the case and the judge's decision. (4) The principle of the case is found by taking account (a) of the facts treated by the judge as material, and (b) his decision as based on them. (5) In finding the principle it is also necessary to establish what facts were held to be immaterial by the judge, for the principle may depend as much on exclusion as it does on inclusion. In Concepcion the lack of a common rationale defies finding precedent under this scheme. This model dictates that a decision establishes a legal rule with precedential status only if a majority of judges invoke the same dispositional rule to justify the same disposition. 197 As a result, as Justice Scalia has observed, "[T]he modern reality, at least, is that when the Supreme Court of the federal system, or of one of the state systems, decides a case, not merely the outcome of that decision, but the mode of analysis that it applies will thereafter be followed by the lower courts within that system, and even by that Supreme Court itself." 198 The Court made a similar point about the mode of analysis being the critical factor in determining precedent over 100 years ago in Hertz v. Woodman: Under the precedents of this court, and, as seems justified by reason as well as by authority, an affirmance by an equally divided court is, as between the parties, a conclusive determination and adjudication of the matter adjudged; but the principles of law involved not having been agreed upon by a majority of the court sitting prevents the case from becoming an authority for the determination of other cases, either in this or in inferior courts.
199
When there appears to be no majority agreement on a single rationale, the Supreme Court has provided guidance in how to find one in the 1977 case of Marks v. United States. 200 There, the Supreme Court directly addressed how to find precedent when confronted with a case in which multiple opinions were written. 201 The petitioners in Marks argued they were entitled to jury instructions not under Miller v. California, 202 but under the more favorable formulation under Memoirs v. Massachusetts. 203 However, in their analysis the Court notes that "the Memoirs standards never commanded the assent of more than three Justices at any one time, and [the District Court] apparently concluded from this fact that Memoirs never became the law." 204 The Court then went on to state a clear standard for dealing with multiple decisions: "When a fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five Justices, the holding of the Court may be viewed as that position taken by those Members who concurred in the judgments on the narrowest grounds."
205 Based on this holding, courts have repeatedly looked to Marks when trying to determine a rule from competing rationales. 206 
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Because not every case will have a clear single ratio decidendi that will carry with it precedential value the ability to find a precedent based on the narrowest grounds shared by the individual opinions is a valuable tool. However, even the narrowest grounds rule laid out in Marks cannot create consensus where there is none. In practice, the Marks rule means that a plurality opinion cannot be used as precedent if there are no grounds on which a majority of justices agree.
207
Based on the history of the opinion of the court and the modern theories and rules on precedent, it is clear that whether it be the rationale or the facts that compose the ratio decidendi, when multiple opinions are authored it is the consensus on those facts or rationale that have precedential value. Having established that consensus is the key to precedent and that no consensus exists in Concepcion, we must now examine if Concepcion is an outlier or if other cases have such an unusual voting pattern.
IV. PUTATIVE MAJORITIES INTERPRETED AS PLURALITIES: COMPARING AT&T v. CONCEPCION WITH BRANZBURG v. HAYES AND UNITED STATES v. VERDUGO-URQUIDEZ
It is no small thing to conclude that a recent Supreme Court decisionwhich appears on its face to contain a majority rule -does not.It begs the question: has this ever happened before? To answer that question the authors searched Supreme Court decisions that, like Concepcion, were decided by a 5-4 vote with a regular concurrence being the fifth vote. To do this, the authors ran a query using the Supreme Court Database that identified all cases decided by the Supreme Court since 1946 that were decided by a 5-4 vote and had a regular concurrence.
208
This search yielded 276 cases since 1946. All 276 cases were analyzed and in only a couple of instances were there cases where rationales in the concurring opinion and the majority opinion appeared to lack any narrowest ground to create a rule agreed to by five Justices. As it turns out, the two cases we found where the majority opinion and concurring opinion appear truly irreconcilable, Branzburg v. 
A. Branzburg v. Hayes
Branzburg is the Supreme Court's only decision to date concerning whether there is a constitutional privilege that protects reporters from being forced to reveal confidential information and confidential sources in a grand jury investigation.
212 Branzburg was a staff reporter for the Courier-Journal, a daily newspaper published in Louisville, Kentucky.
213
On November 15, 1969, the Courier-Journal ran a story written by Branzburg describing in detail his observations of two local men synthesizing hashish from marijuana, an activity that allegedly earned the men about $5,000 in three weeks. 214 The article stated that Branzburg pledged to keep their identities secret.
215
Shortly after the story was published, Branzburg was subpoenaed by the Jefferson County grand jury.
216 Branzburg appeared before the grand jury but he refused to disclose the identities of the persons he observed making hashish from marijuana.
217 A state court judge rejected Branzburg's claims that state and federal law privileged him to refuse to testify and ordered him to divulge his sources before the grand jury.
218 Branzburg sought writs of prohibition and mandamus in the Kentucky Court of Appeals on the same ground, but the Court of Appeals denied the petition.
219
Another incident involving Branzburg arose out of a story he published on January 10, 1971, which detailed the "drug scene" in Frankfort, Kentucky. 220 To get the story, Branzburg interviewed dozens of drug users in Frankfort and observed some of them smoking marijuana. Branzburg was again subpoenaed to appear before a grand jury "to testify in the matter of violation of statutes concerning use and sale of drugs." 221 This time Branzburg moved to quash the summons before appearing. 222 The motion was denied, "but an order was issued protecting Branzburg from revealing 'confidential associations, sources or information' but requiring that he 'answer any questions which concern or pertain to any criminal act, the commission of which was actually observed by [him] . '" 223 Thereafter Branzburg requested writs of mandamus and prohibition from the Kentucky Court of Appeals arguing that if he were forced to divulge the identity of his informants or disclose confidential information his effectiveness 
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as a reporter would be unconstitutionally impaired. 224 The Kentucky Court of Appeals denied the requested writs again. Branzburg sought a writ of certiorari to review both judgments of the Kentucky Court of Appeals. The Supreme Court granted review.
225
Branzburg and the other reporters whose cases were consolidated by the Court for review did not claim "an absolute privilege against official interrogation in all circumstances, [but] they assert [ed] that the reporter should not be forced either to appear or to testify before a grand jury or at trial until and unless sufficient grounds are shown for believing that the reporter possesses information relevant to a crime the grand jury is investigating, that the information the reporter has is unavailable from other sources, and that the need for the information is sufficiently compelling to override the claimed invasion of First Amendment interests occasioned by the disclosure."
226
The Court began its analysis of this claim by explaining the difficulty Branzburg and the other reporters faced in advancing this argument. 227 The Court noted that in our country reporters do not have unfettered access to information, and that the "great weight" of case law indicates that newsgatherers are to be treated like other citizens owing a duty to testify about relevant matters in criminal proceedings. 228 The Court then noted that the Fifth Amendment privilege against compelled self-incrimination was the only constitutional privilege to apply to news gatherers heretofore.
229
Then the Court went on to say, " [w] e are asked to create another [constitutional privilege] by interpreting the First Amendment to grant newsmen a testimonial privilege that other citizens do not enjoy. This we decline to do." 230 The Court rejected the claims of the reporters [o]n the records now before us, we perceive no basis for holding [t] hat the public interest in law enforcement and in ensuring effective grand jury proceedings is insufficient to override the consequential, but uncertain, burden on news gathering that is said to result from insisting that reporters [testify in] valid grand jury investigation [s] or criminal trial [s] . 231 Thus, we cannot seriously entertain the notion that the First Amendment protects a newsman's agreement to conceal the criminal conduct of his source, or evidence thereof, on the theory that it is better to write about crime than to do something about it.
232 Insofar as any reporter in these cases undertook not to reveal or testify about the crime he witnessed, his claim of privilege under the First Amendment presents no substantial question. 233 The crimes of news sources are no less reprehensible and threatening to the public interest when witnessed by a reporter than when they are not.
234
Ultimately, the Court concluded that any infringement on first amendment rights of the reporters is amply justified by the governmnent's obligation to investigate suspected crimes and requiring reporters to give testimony is reasonably related to fulfilling that obligation.
235
The vote was 5 to 4 with Justice Powell joining Justice White's majority opinion, but also writing a concurring opinion of his own. 236 Justice Powell introduced his concurring opinion by signaling that he interprets the Court's holding narrowly.
237 "I add this brief statement to emphasize what seems to me to be the limited nature of the Court's holding."
238 He then said, opaquely, "[t]he Court does not hold that newsmen, subpoenaed to testify before a grand jury, are without constitutional rights with respect to the gathering of news or in safeguarding their sources."
239 Without explaining what these rights are or on what occasions they attach, Justice Powell's next sentence rejected the dissent's criticism that the Court has granted the government carte blanche to conscript the press into criminal investigations with impunity.
240 "As indicated in the concluding portion of the opinion, the Court states that no harassment of newsmen will be tolerated. If a newsman believes that the grand jury investigation is not being conducted in good faith, he is not without remedy."
241 If Justice Powell's opinion had stopped there, then there would nothing remarkable about the opinion. The decision would be more in the nature of an emphatic concurrence. However, Justice Powell did not stop there. He went on to say, Indeed, if the newsman is called upon to give information bearing only a remote and tenuous relationship to the subject of the investigation, or if he has some other reason to believe that his testimony implicates confidential source relationships without a legitimate need of law enforcement, he will have access to the court on a motion to quash, and an appropriate protective order may be entered. The asserted claim to privilege should be judged on its facts by the striking of a proper balance between freedom of the press and the obligation of all citizens to give relevant testimony with respect to criminal conduct. 242 The balance of these vital constitutional and societal interests on a case-by-case basis accords with the tried and traditional way of adjudicating such questions. In short, the courts will be available to newsmen under circumstances where legitimate First Amendment interests require protection. 
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Courts, commentators and federal circuits are split over whether Branzburg is a plurality opinion. 244 Many courts and scholars have construed Powell's statement that privilege claims should be adjudicated on a case-bycase basis as recognition of a qualified reporter's privilege that when combined with the four dissenting justices' opinions create a qualified reporter's privilege.
245
Other courts and scholars disagree.
Some courts and commentators read Justice Powell as saying that in appropriate cases, such as a bad faith grand jury investigation or a case in which the reporter's testimony was not really needed, a reporter could still seek a court's protection . . . "any 'asserted claim to privilege should be judged on its facts by the striking of a proper balance between freedom of the press and the obligation of all citizens to give relevant testimony with respect to criminal conduct. '" 246 Under that reading, there is no conflict between Justice White and Justice Powell's opinions because both opinions accept that the 1st Amendment protects reporters from grand jury proceedings brought in bad faith.
Other courts and commentators rely on the fact that Justice Powell joined the majority opinion, which unequivocally rejects a qualified reporter's privilege. 247 "In any event, whatever Justice Powell specifically intended, he joined the majority. Not only did he join the majority in name, but because of his joinder with the rest of a majority, the Court reached a result that rejected First Amendment privilege not to testify before the grand jury for reporters . . . ." 248 Whatever the "correct" interpretation of whether Branzburg is a majority or plurality opinion, there no dispute that all of the courts and commentators who have grappled with the question have done so by trying to discern if there was some part of the putative majority opinion that Justice Powell agreed with in his concurring opinion.
B. United States v. Verdugo-Urquidez
The other case the authors found where an ostensibly majority opinion has been interpreted as a plurality opinion is United In Verdugo-Urquidez, the Court examined whether Fourth Amendment protections extend to the property of non-resident aliens located in a foreign countries.
250 Rene Martin Verdugo-Urquidez was a citizen and resident of Mexico.
251
The United States government obtained an arrest warrant for Verdugo-Urquidez and he was arrested by Mexican police. 252 Following the arrest and the transport of Verdugo-Urquidez to the United States, a DEA agent assigned to the Calexico, Mexico DEA office, decided to arrange a search of Verdugo-Urquidez's residence. 253 The search of VerdugoUrquidez's residence uncovered a tally sheet that the government believed reflected how much marijuana had been smuggled into the United States.
254
The District Court granted Verdugo-Urquidez's motion to suppress, concluding that Fourth Amendment applied to the searches and the DEA agents had failed to justify searching the residence without a warrant. 255 The Ninth Circuit Court of Appeals affirmed the District Court's ruling.
256
The Supreme Court reversed the Court of Appeals' decision.
257 Chief Justice Rehnquist wrote the majority opinion, which Justices White, O'Connor, Scalia, and Kennedy joined.
258
The majority opinion concluded that the protections provided to "the people" extended only "to a class of persons who are part of a national community or who have otherwise developed sufficient connection with this country to be considered part of that community. 259 Furthermore, the majority found that the history of the drafting of the Fourth Amendment suggested that its purpose was to restrict searches and seizures that might be conducted by the United States in domestic matters.
260
Although Justice Kennedy joined the majority he wrote a concurring opinion. 261 In his opinion, Kennedy agreed that the Fourth Amendment had not been violated in Verdugo-Urquidez's case, but Kennedy did not embrace the majority's reasoning. 262 Instead, Kennedy rejected the majority's reliance on the phrase, "the people" in the Fourth Amendment as a restriction on its 249. United States v. Verdugo-Urquidez, 494 U.S. 259 (1990 protections. 263 He also emphasized that the restrictions the United States must observe "with reference to aliens beyond its territory or jurisdiction depend, as a consequence, on general principles of interpretation, not on an inquiry as to who formed the Constitution or a construction that some rights are mentioned as being those of 'the people. '" 264 Under Justice Kennedy's reasoning, the search in Verdugo-Urquidez did not violate the Fourth Amendment because of the specific conditions and considerations of the case. 265 Kennedy concluded that although a non-resident alien may be entitled to some Constitutional protections in some cases, because of the lack of local judges or magistrates available to issue warrants, the differing and perhaps unascertainable conceptions of reasonableness and privacy that prevail abroad, and the need to cooperate with foreign officials make the Fourth Amendment's warrant requirement impracticable.
266
Although Justice Kennedy joined the majority, Verdugo-Urquidez was immediately and continues to be recognized as a plurality decision by numerous scholars. 267 Some courts have followed suit, viewing VerdugoUrquidez as a plurality opinion. 268 Other courts have recognized that while Verdugo-Urquidez has five votes for the majority and that Justice Kennedy's opinion is at odds with that of the majority, they feel compelled to follow the Chief Justice's majority opinion.
269
C. Comparing Branzburg, Verdugo-Urquidez and Concepcion
Whatever the appropriateness of considering Branzburg or VerdugoUrquidez plurality opinions, it is evident after reading Concepcion, Branzburg, and Verdugo-Urquidez together, that a much stronger argument can be made that Concepcion is a plurality opinion than Branzburg or Verdugo-Urquidez. The following charts demonstrate why this is true. KAN Thomas does not believe unconscionability can ever be used to avoid arbitration under the FAA because it does not relate to the formation of a contract.
271 Justice Scalia believes purposes and objectives preemption analysis is a proper way to determine if the FAA preempts an unconscionability-based decision to invalidate an agreement to arbitrate.
272
Justice Thomas explicitly rejects purposes and objectives preemption, but arrives at the same outcome as Scalia, using textualism.
273
Branzburg and Concepcion are also much different with respect to the clarity of the concurring opinions. In Branzburg, there is room for debate about what Justice Powell was trying to communicate, which is why quotes are used in the chart and so much of his opinion is quoted in this article. A plausible reading of the opinion is that Justice Powell is simply making the point that the current case before the Court did not involve the government acting in bad faith or harassing the reporters, but if those facts were present, the majority opinion did not foreclose the application of the privilege. Under that reading, Powell could be described as agreeing that there is no constitutional privilege protecting reporters, except when the government is acting in bad faith. However, another plausible reading of Justice Powell's opinion is that he thought the majority opinion did not reject a constitutional reporter's privilege per se, and simply required case-by-case adjudication. Another reading of his opinion is that he, for whatever reason, disagreed with the majority that there was no qualified privilege for the reporters under the First Amendment, but joined the opinion anyway.
Concepcion is not plagued by such interpretative uncertainty as there is no ambiguity in the Thomas concurrence. Justice Thomas makes it clear that he 270. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 , 1746 (2011 
D. The Problem with Construing Concepcion as a Majority Opinion
All of these considerations lead to the conclusion that there is a much stronger case for construing Concepcion as a plurality than Branzburg and at least as strong as Verdugo-Urquidez. Whether Justice Powell disagreed with Justice White's deciding rationale is debatable given the imprecision of the Powell opinion. While this makes Branzburg problematic in a sense, it pales in comparison to the way in which Concepcion is problematic. Concepcion is not a case whose meaning is complicated because the language used by the concurrence is sloppy and could be interpreted differently. Justice Thomas's opinion in Concepcion is more like that of Justice Kennedy's in VerdugoUrquidez as it regards the question of whether the Fourth Amendment's reach is limited by the phrase "the people" in the text. Just as Kennedy clearly rejected Rehnquist's "the people" reasoning, Thomas is crystal clear. He rejects purposes and objectives preemption and he decides the case using an entirely different analytical method -textualism.
275
If Justice Thomas's concurrence in Concepcion marked the end of his battle against purposes and objectives preemption, then a plausible argument could be made that, despite the reference to Wyeth, Justice Thomas was waiving the white flag and abandoning his lonely anti-purposes and objectives crusade. Justice Thomas has not done that. Most recently Justice Thomas reiterated his opposition to purposes and objectives preemption in the much anticipated Arizona v. United States immigration case.
276
In Arizona v. United States the Supreme Court addressed the constitutionality of Arizona's controversial immigration law. 277 The Supreme Court struck down provisions in the law that made it a state crime for an immigrant to fail to carry federal registration papers, that authorized jail time for illegal immigrants who seek work in Arizona and that gave state and local police more power to arrest immigrants suspected of offenses. 278 The Court upheld the facial challenge to the part of the law that allowed police to check the immigration status of people they stop for traffic or other offenses. 286 The Court held that FMVSS 208 allowed manufacturers a choice of seatbelts for some seats and a tort suit eliminating that choice would not frustrate the purposes and objectives of the regulatory scheme because the seatbelt choice in the regulation was there for cost cutting reasons and was not significant, unlike the air bags at issue, which was significant, in Geier.
287
Like Concepcion, Justice Thomas wrote separately to express his dissatisfaction with the Court's use of purposes and objectives preemption.
288
He wrote:
As in Geier, rather than following the plain text of the statute, the majority's analysis turns on whether the tort lawsuit here " 'stands as an obstacle to the accomplishment and execution of the full purposes and objectives' " of FMVSS 208. . . . I have rejected purposes-andobjectives pre-emption as inconsistent with the Constitution because it turns entirely on extratextual "judicial suppositions." . . . . Thus, courts must pretend that doesn't matter in Concepcion because he joined the Scalia opinion. This makes no sense. It disturbs the wellestablished American practice that when a justice rejects the rationale of the opinion she should join only in the judgment if she agrees with the outcome.
V. CONCLUSION
There is no doubt that Concepcion is an important decision that has precedential value when it comes to the application of the Discover Bank rule in class action waiver cases arising in Federal Courts in California where there is an agreement to arbitrate. But it need not have any greater precedential value. Traditional theories of jurisprudence have established that legal rules are established not solely by the result, but also legal reasoning that leads to this result. It is this ratio decidendi that is critical in establishing the precedent binding upon lower courts. Therefore, when we look at Concepcion it is not simply the outcome but also the ratio decidendi with which we should concern 289. Id. at 1142 -43. 290. Id. at 1142 . 291. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 , 1753 (2011 ourselves. By any objective measure and under any widely accepted theory of jurisprudence, there are but four votes for the majority's ratio decidendi and under Marks there is no narrowest ground with which all five justices in the putative majority agree. Without five votes for some element of the deciding rationale, there is no majority opinion and as uncomfortable as it may be to confront the idea that a putative majority opinion is really a plurality, it has happened before. Many courts construing Branzburg and Verdugo-Urquidez have construed those cases as plurality decisions and that is certainly appropriate for Concepcion.
The Supreme Court issues its opinions and it is left for lower courts to closely scrutinize them to determine what the rule of law is that comes from those decisions. Sometimes the Court provides a majority rule and sometimes it does not. AT&T v. Concepcion is a case where the Court lacks five members who agree on the essential reasoning for the result reached. The fact that the concurring opinion is labeled a regular concurrence and the fact that Justice Thomas says he joins the majority does not change the reality that Justice Thomas rejects every aspect of the "majority" opinion's reasoning. When that happens there simply are not five votes and there is no majority rule. The Court explained this over 100 years ago in Hertz v. Woodman: Under the precedents of this court, and, as seems justified by reason as well as by authority, an affirmance by an equally divided court is, as between the parties, a conclusive determination and adjudication of the matter adjudged; but the principles of law involved not having been agreed upon by a majority of the court sitting prevents the case from becoming an authority for the determination of other cases, either in this or in inferior courts. 292 There is considerable scholarship that examines the proliferation and impact of Supreme Court cases featuring a multitude of splintered opinions. 293 Most of the focus is on plurality opinions. Concepcion certainly has multiple conflicting opinions, and the authors of this article think Concepcion ought to be interpreted as a plurality opinion. But Concepcion is even more problematic. Concepcion is the only case found by the authors where it appears that a Supreme Court Justice has written a concurrence in the judgment and failed to identify it as such for the purpose of avoiding a plurality opinion. Can a Justice do that and still have lower courts treat the case as precedential? Marks and Hertz strongly suggests the answer is no.
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Marks and Hertz are clear that precedent is only made when five justices agree on some common aspect of a deciding rationale. The part or parts of the deciding rationale that is common among the five becomes the rule from the case. What appears to be an effort to convert what genuinely appears to be nothing more than a concurrence in the judgment (like the Williamson case) into an opinion that can create a majority rule --confounds Marks and Hertz and adds a new type of confusion for courts, scholars and litigants. Lower court judges must closely read the two opinions and decide for themselves if there is any commonality between Scalia and Thomas opinions to create a governing rule agreed by five Justices. The authors of this article have done just that and we cannot find one. While we believe our conclusion that there is no majority rule in Concepcion is well-supported, our effort is in some ways beside the point. What matters is that lower courts take this challenge seriously because majority rules in our legal system are not created simply because we prefer clarity from important Supreme Court cases. When the Justices issue multiple opinions precedent is not automatic and lower courts must scrutinize the opinions carefully to see if they satisfy Hertz and Marks. When they do not, the rules of law in Hertz and Marks show the way. If there are not five votes for some element of a deciding rationale, then the opinion is not a majority opinion and lower courts are not obliged to follow a rationale agreed to by only four members of the Court.
